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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

Sessions Case No. 18 of 2016 
U/s 302/34 of IPC 

GR Case No. 2288/12 
 

     State  
 

- Versus – 
1. Sri Apu Kataki, 
S/O Late Mohidhar Kataki 
Vill – Katakichuburi, Beseria 
PO –  Tezpur 
Dist. Sonitpur (Assam).  
2. Sri Khuren @ Saren Kataki, 
S/O Sri Gunaram Kataki 
Vill – Katakichuburi, Beseria 
PO –  Tezpur 
Dist. Sonitpur (Assam).  
3. Smt. Nizara Kataki, 
D/O Late Mohidhar Kataki 
Vill – Katakichuburi, Beseria 
PO –  Tezpur 
Dist. Sonitpur (Assam).  
4. Smt.Dhaneswari Kataki, 
W/O Late Mohidhar Kataki 
Vill – Katakichuburi, Beseria 
PO –  Tezpur 
Dist. Sonitpur (Assam).  
 

………….. Accused Persons. 
 

Present :     Sri A.K. Borah, AJS 
               Sessions Judge, 

                  Sonitpur, Tezpur.   
Appearance: 
For the State                   :     Mr. Munin Chandra Baruah, P.P. 
 
For the accused               :     Mr. B.K. Basumatary Advocate. 
 
Date of evidence                :     28-03-2016,  26-05-2016, 
                                              17-06-2016,  30-07-2016 
                                              & 16-02-2017                   
Date of recording of 
313 Cr.P.C                         :      19-07-2017  
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J  U  D  G  M  E  N  T 

1.  In this case accused persons namely, Sri Apu Kataki, Smti 

Dhaneswari Kataki, Sri Khuren Nath @ Saren Nath and Smt. Nizara Devi 

are put for trial for allegation of charge u/s 302 read with section 34 of 

the IPC.  

2.  The factual matrix, according to the FIR, in brief is that about 12 

years ago, the informant younger sister Debajani Borah was married to 

accused Apu Kataki socially according to hindu rites and rituals. After 

passing the days as husband and wife three children were born to her. It 

is stated that since after the days of marriage accused persons caused 

physical torture to the victim in different means. On 14-09-2012 the 

accused persons after killing the victim fell her in a well. On that very day, 

the informant came to know about the incident. Hence, this prosecution 

case. The ejahar was filed by informant Sri Kamal Borah on 15-09-2012. 

3.  On receipt of the aforementioned FIR, the Officer-In-Charge of 

Tezpur Police Station registered a case being Tezpur P.S. Case No. 

1328/12 u/s 302/34 of IPC vide GD entry No. 818 dated 15-09-2012.. 

After completion of usual investigation, the O/C Tezpur Police Station sent 

up the case for trial u/s 302/34 of IPC against the accused Sri Apu Kataki, 

Smti Dhaneswari Kataki, Sri Khuren Nath @ Saren Nath and Smt. Nizara 

Devi.   

4. On being appeared the accused persons before the Court of Addl. 

Sessions Judge, Sonitpur, Tezpur, after hearing both parties, framed 

charge u/s 302/34 of the IPC against the accused Sri Apu Kataki, Smti 

Dhaneswari Kataki, Sri Khuren Nath @ Saren Nath and Smt. Nizara Devi. 

Date of evidence of DW        :    04-09-2017   
 
Date of Argument                :     13-10-2017 & 27-10-2017 
 
Date of Judgment        :     31-10-2017  
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Particulars of the charge were read over, explained to the accused to 

which they pleaded not guilty and claimed to be tried.  

5.   To substantiate the case prosecution examined as many as nine 

numbers of witnesses. Statements of the accused persons are recorded 

u/s 313 Cr.P.C. All the allegations and evidence appears against the 

accused are put before them for their explanation where they denied the 

allegation and declined to adduce defence evidence.    

6.  I have also heard the argument put forward by the learned 

counsels of both sides.   

7. The point for decision in this case is that – 

(1) “Whether the accused persons in furtherance of their 

common intention, on 14-09-2012 at village Da Parbatia, 

Katakibhuburi, under the jurisdiction of Tezpur Police station 

committed murder by intentionally or knowingly causing the 

death of Debajani Kataki and thereby committed an offence 

punishable under section 302/34 of the IPC?   

Reasons, Decisions and reason for decision. 

8. To arrive at the judicial decision, let me appreciate the evidence 

on record.  

9. PW 1, the informant of this case Sri Kamal Borah, who is not an 

eye witness to the occurrence, stated that he knows all the accused 

persons. The incident took place on 14-09-2012. Deceased is his younger 

sister. About 12 years ago, she had been given in marriage to accused 

Apu Kataki. Intermittently she used to visit their house and she used to 

inform them that her husband used to inflict cruelty on her and demand 

dowry. She gave birth to three children out of the said wedlock. On 14-

09-2012 at about 12 O‟ clock at night, they were informed that an 

emergent condition had occurred in his younger sister, Debajani‟s house. 

He along with many others went to Apu Kataki‟s house and found her 

deadbody, half inside the well, with the said rope tied to her hair. He had 
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also seen presence of blood near the nose. They informed the goanburha. 

The accused persons had not informed them. His sister was killed by the 

accused persons and her body was half thrown in the well by the accused 

persons. The deadbody was taken out by the villagers. He lodged the FIR, 

Ext.1 and Ext.1(1) is his signature. Post mortem on the deadbody was 

conducted on the next day. After post mortem examination, the accused 

persons did not cremate the deadbody of his sister, but they threw it in 

the river. Later, fishermen saw the deadbody. The villagers informed 

about the same to them.  

 In cross-examination, he admitted that his sister debajani eloped 

with Apu as she was in love with him. She was given into social marriage 

after five months. After social marriage, there was visiting terms between 

both the families. After marriage the relationship of both families were 

cordial and there was no complaint. The first child of Apu and his younger 

sister, a daughter is aged about 14-15 years of age. She is called Nisha at 

home. She was about 13 years of age at the time of death. The second 

child/daughter is about 11 years of age. The third child/daughter was 

about 9 months old. The cruelty on his sister started after the birth of her 

second daughter. They never complained to the gaonburha or anyone 

about the cruelty on his sister. One of the villagers of Kataki Suburi 

informed Jan Saikia about the emergent situation in the house of the 

accused persons and Jan, in turn, informed him. Jan Saikia came with him 

to the house of Apu, at night. There were about 10 persons in the house 

of the accused persons when he reached the house of the accused 

persons along with Jan. He reached the house of the accused, almost 

immediately after getting the information as Apu‟s house is about 2 km 

from his house.   

10. PW 2 Sri Tarun Saikia stated that he knows all the accused 

persons. Victim is his cousin sister who died on 14-09-2012. At about 11-

12 p.m., some villagers informed them that Debajani was serious, he was 
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at home at that time. Thereafter, he went to the house of the accused. 

He saw the deadbody of Debajani was made to hang through a rope in 

the well. The body was half inside the well, under water, rest of the 

portion was above water. Villagers had informed Gaongurah. Police 

arrived after he had reached the place of occurrence. The deadbody was 

taken to Civil Hospital, by the police. After post mortem examination, the 

deadbody was handed over to the accused persons. He heard from the 

neighbours of the accused persons that Debajani was subjected to cruelty 

by the accused persons.   

 In cross-examination, he admitted that his village Da Parbatia is 

about 3 km upto Besseria. He was not the visitor of the house of the 

victim. He had not attended the marriage of Debajani, as at that time he 

was at Koliabor. When he sometimes used to visit his village, he 

occasionally used to speak to her but he was not in contact with her 

regularly. Since he was not a regular visitor to the house of the deceased, 

he though recognize the neighbours of accused, he did not know them 

personally.  

11. PW 3 Paresh Borah, stated that he knows all the accused persons. 

Accused Apu used to inflict cruelty upon his younger sister Debjani. When 

Debajani alive she used to come home and inform them that the said 

accused used to inflict cruelty on her. They did not intervene and asked 

her to solve her problem. The occurrence took place on 14-09-2012 at 

about 8.30 p.m. Jan informed that Debajani Bora was serious. On hearing 

the same, he along with Jan and Kamal went to the house of accused 

Apu Kataki. He saw that Debajani‟s deadbody was half hanging inside the 

well, a rope was tied to her body and the other end to a bamboo and her 

body was half inside water and half outside. Later Gaonburha was 

informed. Police came. The deadbody was taken out and taken to Civil 

Hospital for post mortem examination. Next day post mortem conducted 

and the deadbody was handed over to her family members (in-laws) side.     
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 In cross-examination, he admitted that he visited the house of 

Debajani about one year of she having eloped. There were 5-6 persons 

present from the neighbourhood. He was present till arrival of police. The 

deadbody was taken away by the accused persons, none from their 

family had gone for cremation. He had not accompanied Kamal when he 

had gone to lodge the FIR so he cannot say what he had written in the 

FIR.  

12. PW 4 Sri Bipin Borah stated that the occurrence took place about 

4 years back, at about 10 O‟clock he went to the house of Debajani after 

getting the information that she had died. There he saw that her 

deadbody was lying on verandah. He heard that the accused Apu had 

killed his wife, that is, Debajani and had put her body in the well (half 

inside). After seeing the deadbody he returned home.  

 In cross-examination he admitted that Kamal is his uncle‟s son. He 

went to the place of occurrence after Kamal informed him and thereafter 

he had gone to the place of occurrence. Paresh, Kamal, Tarun and others 

were there at the place of occurrence when he went there. Till then, 

police had not reached the place of occurrence, before the police arrived, 

he left the place. He had gone by bicycle. Besseria is about 3 km from 

their villager. He admitted that he has not been interrogated by police.  

13.   PW 5 Sri Duleswar Borah stated that he knows all the accused 

persons. The occurrence took place about four years back. He was in a 

meeting at the time of occurrence, there were about 20 persons in the 

meeting. At about 9 p.m. at night he returned home, he had just started 

his dinner. He heard from one boy of the village namely Bikash was 

shouting that khuri i.e. Debajani, expired. He along with others went to 

the house of Apu Kataki. On enquiry, he learnt that Debajani was not 

there in her house since more than two house before and they had heard 

that she had fallen in the well. Then he said that police ought to be 

informed. He along with Mridul informed police. Police went to the place 
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of occurrence by vehicle but they returned on bicycle. When they again 

reached the place of occurrence, a little away from the house of the 

accused persons, he saw that the police had taken out the body of 

Debajani from the well.  

 In cross-examination, he admitted that Apu and Debajani were 

married for about 10-12 years before the occurrence. He had never heard 

of any marpit on Debajani by Apu or his family members. Apu has three 

daughters and at present two of the daughters are with Apu, one 

daughter is with the Mama. She is with Mama since before the death of 

Debajani. Accused Nath was since many years residing and working at 

Arunachal Pradesh. He did not see any injury on the deadbody of 

Debajani. He was not present when the police had lifted the deadbody.  

14.   PW 6 Sri Sushil Keot stated that he knows all the accused persons. 

The occurrence took place about 3½ years back. At about 9 p.m. he was 

in his house. The house of Debajani is near his house. He heard hulla in 

the house of mother of Debajani, they came to his house and informed 

him that something had happened to their daughter. They asked him to 

accompanying them to the house of Apu, Debajani‟s house. He went 

there with them. He saw many people there. Police were there. There he 

saw Debajani‟s hair tied to a rope and the rope was tied to the khuta of 

the well. The deadbody was in a hanging position. Thereafter he returned 

home.  

 In cross-examination, he admitted that the deadbody was inside 

the well, tied and hanging and he was not there when the deadbody was 

taken out from the well. Since the body was inside the well, he did not 

see whether there was any injury on the deadbody. Earlier he had visited 

the house of the accused persons, he had not found any unpeaceful 

situation in the house of the accused persons, when Debajani was alive.  

15.      PW 7 Sri Dandadhar Kumar, I.O., stated that on 15-09-2012 he 

was posted at Bebejia Out Post under Tezpur Police station. On that day 
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Duleswar Borah lodged FIR at Bebejia Out Post stating that Debajani, his 

niece had committed suicide. On receipt of FIR, GDE No. 312 dated 14-

09-2012, he enquired and recorded the statement of Duleswar Borah 

proceeded to the place of occurrence. Ext. 4 is the sketch map and Ext. 

4(1) is my signature. He recovered the deadbody from the well and lay it 

in the compound of the accused persons. He recorded the statement of 

witnesses, since it was night, inquest was not conducted and the 

deadbody was taken to KCH, Tezpur, at night itself. On 15-09-2012, 

inquest was conducted on the deadbody of Debajani by Executive 

Magistrate, Smt M. Bhagawati. Ext. 5 is the inquest report and Ext. 5(1) is 

the signature of Executive Magistrate, Smt M. Bhagawati which he knows. 

He sent the deadbody for post mortem examination. Ext. 6 is the 

deadbody challan and Ext. 6(1) is his signature. On the next day i.e. on 

16-09-2012 one FIR was lodged by Kamal Borah at Tezpur Police station 

and the same was registered as Tezpur PS Case No. 1328/12. Ext. 1 is 

the said FIR and Ext. 1(2) is the signature of T.C. Chakraborty, Inspector 

of police, Tezpur PS, which he knows. I handed over the case diary of UD 

case to Someswar Dadhara, I.O. of Tezpur PS Case No. 1328/12. Record 

reveals that Someswar Dadhara submitted chargesheet in the instant 

case. Ext. 7 is the chargesheet and Ext. 7(1) is the signature of Someswar 

Dadhara, which he knows.  

16. PW 8 Dr. Biswajit Hazarika, stated that on 15-09-2012 he was on 

duty at KCH, Tezpur and performed post mortem examination on the 

deadbody of Debajani Kataki, aged about 27 years, in connection with 

Tezpur PS Case No. 73/12 dated 15-09-2012. The dead body was 

identified and escorted by UBC 22 Subhas Chetry, Kamal Borah and Sri 

Paresh Borah. The findings were : 

 External appearance : 

 Rigor mortis present. Average built female body aged approx 27 

years. Both eyes are closed. Mouth closed. Sand particles seen all over 
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the body. Goose skin appearance of the skin is seen. Blood stained forth 

seen coming out of nostril, which reappears as wiped. Abrasion of 1 cm 

seen at left scapular region. Sign of asphyxia seen over the lips and nail 

beds. Stomach contains fluid. Stomach is preserved for FSL examination. 

Both lungs are voluminous and congested and contains fluid. Other 

organs are healthy.  

Injury. 

 Drowning is ante-mortem in nature.  

 The following viscera are preserved for FSL examination in 

salivated salt solution: 

(i) Stomach and its  contents, (ii) both kidney, (iii) part of 

liver.  

OPINION: 

 The cause of death is due to asphyxia sustained by the deceased 

as a result of drowning.  

 The above mentioned viscera are preserved for FSL examination, 

Guwahati.  

 Ext. 2 is the Post mortem report and Ext. 2(1) is my signature and 

Ext. 2(2) is the signature of Joint Director, Health Services, Sonitpur 

which I know.  

 In cross-examination, the doctor stated that rigor mortis starts 

after 3 hours and remains till 48 hours.  

17.      PW 9 Sri Someswar Dadhara, retired SI of police stated that on 

15-09-2012 he was posted at Tezpur Police station as SI of police. On 

that day informant Kamal Bora Borah lodged an written ejahar  before 

O/C tezpur P9olice station and O/C of Tezpur PS registered the same 

being Tezpur PS Case Bi, 1328/12 u/s 302/34 of the IPC vide GD Entry 

No. 818 dated 15-09-2012 and entrusted him to investigate the case. 

Accordingly, he has recorded the statement of informant at police station 

In connection with this case on 15-09-2012 in the evening accused Apu 
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Kataki @ Tutu, Kharen Nath @ Saren Nath, Dhaneswari Katoki 

surrendered before the police station and they are questioned. After 

questioning three accused persons he found them involved in the case. 

He arrested them and produced before the Magistrate in connection with 

this case. Earlier one UD Case vide GDE No. 312 dated 14-09-2012 of 

Bebejia Police Out Post under Tezpur Police station registered on receipt 

of ejahar from Duleswar Borah wherein it was stated that victim 

committed suicide by jumping into their well. Apu Kataki is the brother-in-

law of informant Duleswar Nora. Getting this information Incharge of 

Bebejia Out Post ASI Dandadhar Kumar started preliminary investigation. 

During preliminary investigation ASI Dandadhar Kumar did inquest on the 

deadbody by Executive Magistrate Madhumita Bhagawati. On the next 

day, on 15-09-2012 Kamal Bora lodged ejahar in this case at Tezpur 

Police station.  After inquest of the deadbody ASI Dandadhar Kumar sent 

the deadbody for post mortem examination.  

 In cross-examination, he admitted that he did not made GD 

entry of UD Case. He has got the investigation of this case on 15-09-2012 

at 2 p.m. He admitted that witness Kamal Bora did not made statement 

before him that his sister was hanged under half water with a rope before 

him while recording his statement by him. He had recorded the statement 

of Kamal Bora at the police station. Except recording statement of Kamal 

Bora he did nothing in this case during investigation.    

18. These much is the evidence of the prosecution.  

19. The accused persons plead total denial while their statements 

were recorded u/s 313 Cr.P.C. 

20. To buttress the evidence, the accused adduced two DWs. 

21.    DW 1 Smt. Babita Kataky, neighbor of the accused stated that she 

appeared before the court on receipt of summons. He knows the 

deceased who is their neighbor and she was the wife of accused Apu 

Kataki. Incident took place about 5 years ago. In the evening at about 7 
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p.m. she went to the house of accused Apu Kataki. There she saw Haren 

Nath and Bijaya Devi. On that day the deceased was also in their house. 

Accused Dhaneswari, mother of the main accused also present there. 

After giving tea and snacks, the deceased went inside. Then her daughter 

Susmita searched her mother for long time. But she could not found her 

mother. The villagers were also searched her mother. At last, they found 

some bubble in a well in the light of flash light. They informed the matter 

to Gaonburah and the village headman called police. They recovered the 

deadbody from the well.  

 In cross-examination, she admitted that the accused persons are 

their own relatives. She has not been interrogated by police. They were 

seated at the front side Verendah of the house of the accused but Apu 

Kataki was not there with them. She has not entered inside the house of 

the accused before missing of Debajani. As she has not entered into the 

house of the accused so she cannot say whether Apu Kataki was inside 

the house or not.  

22.     DW 2 Priyanka Kataki, daughter of Apu Kataki stated that 

deceased was her mother and accused persons are her father, uncle, 

grand-mother and aunty. The incident took place at about five years ago. 

Her age was about 11/12 years at that time. On that day her aunty and 

uncle came from Arunachal Pradesh. On that day her aunty (Borma) also 

came to their house. Her mother received them by tea and snacks. On 

that day her father was at Chapori. When they had taken tea and snacks 

her mother went inside and did not return for a long time. Her sister 

Susmita shouting her mother as “ma” “ma”. The local publis also 

searched her mother. They saw the well situated inside their house 

campus and noticed  filthy („ghula‟) water in the well. Then they called 

village headman. With the help of police, dead body of her mother was 

recovered from the well.  
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 In cross-examination, she admitted that at the time of incident, 

she was not more than 9/10 years old. As she was a minor girl so she 

could not have ability to think the good and bad. She cannot say how her 

mother and why her mother was died.  

23. I have heard the learned counsels of both the parties.  

24. Learned counsel for the accused has submitted that the 

prosecution has failed to prove the case beyond any reasonable doubt 

against any of the accused persons. Firstly, there is no any direct or 

indirect evidence against any of the accused. Secondly, there is no any 

circumstance not to speak of chain of circumstance to infer any of the 

accused in killing of the deceased.  Thirdly, PW 1 Komal Bora, the 

informant is not an eye witness to the occurrence. Besides,the informant 

is the elder brother of the deceased so definitely he knows the names of 

the accused persons who are his own close relatives, therefore merely 

mentioning the name of the accused in the FIR cannot be a ground to 

implicate the accused persons in killing of the deceased. Fourthly, DW 2 

Priyanka Kataki, daughter of the deceased herself stated nothing against 

any of the accused in the alleged charge. Fifthly, the informant himself 

admitted that after the marriage the relationship of both the families were 

cordial and there was no complaint. They never complained to the 

goanburah or anyone about the cruelty on his sister. Sixthly, the 

statement made by PW 1 that “one villager had informed about the 

emergent condition to Jaan and Jaan in turn informed me and then we all 

went to the house of the accused person”  was not stated police while his 

statement was recorded u/s 161 Cr.P.C. The informant even not made 

such statement in his FIR therefore, the aforesaid statement is 

contradictory, hence, cannot be relied on. Seventhly, though PW 2 

stated that he heard from the neighbours of the accused persons that 

Debajani was subjected to cruelty by the accused persons but prosecution 

has failed to examine any of the neighbours who could have stated that 
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the deceased was subjected to cruelty by the accused persons nor PW 2 

failed to state from whom he heard about the said incident. Therefore, his 

statement is nothing but hearsay so cannot be relied on.  

 To fortify his argument, learned counsel for the accused submitted 

the following case laws :   

1. Sujit Biswas Vs. State of Assam reported in AIR 2013 SC 

3817. 

2. Shyamal Paul Vs. Dayawati Besoya and another 

reported in 2017 Crl.L.J. 160 and  

3. Sharad Birdhichand Sarda, appellant Vs. State of 

Maharashtra, Respondent reported in AIR 1984 

Supreme Court  1622.  

25. Per Contra learned Public Prosecutor submitted that the 

prosecution has ably proved the case beyond any reasonable doubt, as 

such, accused persons are required to be convicted.    

26. Keeping in mind the rival submissions advanced by learned 

counsel for both the parties, I am going to dispose of the case as follows. 

27. A close scrutiny of the record, it appears that out of nine numbers 

of prosecution witnesses recorded by prosecution, two are official 

witnesses and remaining seven are non-official witnesses. The official 

witnesses are PW 8 Dr. Biswajit Hazarika who conducted the post mortem 

examination on the deadbody and PW 9 Sri Someswar Dadhora who was 

the Investigating officer of this case.    

28. First, we discuss the evidence tendered by non official witnesses. 

PW 1 Kamal Borah is not an eye witness to the occurrence. He is the 

elder brother of the deceased. In his statement he stated that the 

deceased used to visit their house intermittently and she used to inform 

them that her husband used to inflict cruelty on her and demanded 

dowry. She gave birth three children out of the said wedlock. On 14-09-

2012, at about 12 O‟ clock  at night they were informed that an emergent 
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condition had occurred in his younger sister, Debajani‟s house. He along 

with many others went to the house of the accused and found the 

deadbody of the deceased half inside the well and with the said rope tied 

to her hair. But the said statement i.e. “On 14-09-2012, at about 12 O‟ 

clock at night they were informed that an emergent condition had 

occurred in his younger sister, Debajani‟s house. He along with many 

others went to the house of the accused and found the deadbody of the 

deceased half inside the well and with the said rope tied to her hair” has 

not stated before the I.O. u/s 161 Cr.P.C., therefore, that part of 

sentence is contradictory as such cannot be relied on. That apart, he 

admitted that they never complained to Gaonburha or anyone about the 

cruelty on his sister.  

 PW 2 who is also not an eye witness to the occurrence, stated 

that at about 11-12 p.m., some villagers informed them that Debajani 

was serious, he was at home at that time. Thereafter, he went to the 

house of the accused. He saw the deadbody of Debajani was made to 

hang through a rope in the well. The body was half inside the well, under 

water, rest of the portion was above water. Villagers had informed 

Gaongurah. Police arrived. He heard from the neighbours of the accused 

persons that Debajani was subjected to cruelty by the accused persons. 

In fact, PW 2 and PW 4 nothing but hearsay witnesses because they 

cannot say from whom they specifically heard tha Debajani was subjected 

to cruelty by the accused person.  

 PW 3 Sri Paresh Borah stated that accused Apu used to inflict 

cruelty upon his younger sister Debajani. When Debajani alive she used 

to come home and inform them that the said accused used to inflict 

cruelty on her. They did not intervene and asked her to solve her 

problem. The occurrence took place on 14-09-2012 at about 8.30 p.m. 

Jan informed that Debajani Bora was serious. On hearing the same, he 

along with Jan and Kamal went to the house of accused Apu Kataki. He 
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saw that Debajani‟s deadbody was half hanging inside the well, a rope 

was tied to her body and the other end to a bamboo and her body was 

half inside water and half outside. PW 3 in fact, the brother of the 

deceased. His statement was no way supported by any other evidence. 

Besides, he did not make any complaint to the husband of the deceased 

about the alleged torture neither to the police station. Therefore, his 

statement cannot be relied by prosecution to convict the accused in any 

means.  

 PW 5 Sri Duleswar Borah and PW 6 Susil Keot in fact stated 

nothing against any of the accused involving in killing of the deceased. 

29.  From the discussions of the aforesaid witnesses, it appears that 

the statement of the aforesaid witnesses does not inspire confidence that 

the accused persons were involving in killing of the deceased in any 

manner. It also appears that the statement of the witnesses does not 

reveal a chain of circumstances to implicate the accused in commission of 

the crime. The bleak evidence adduced by PW 1 and PW 3 that they have 

heard from the victim while living about the alleged torture caused to her 

by accused cannot be relied a sole ground to convict the accused as 

because, firstly they are brothers of the deceased, secondly, their 

statements are no way supported by other evidence, thirdly, even they 

heard such allegation against the accused, they even not only complained 

to police about the allegation of torture, even they failed to complain 

about the incident to the family members of the accused. However, one 

can only suspect the accused Apu Kataki but said suspect cannot be used 

for conviction of the accused by prosecution as the law is well settled that 

suspicion however strong cannot take the character of proof.  

30.   It has been held in Para 21 of Vijay Thakur vs. State of 

Himachal Pradesh (2015)1 SCC (Cri.) 454, where the Hon‟ble 

Supreme Court held that –  Likewise, in Mustkeem alias Sirajudeen v. State 

of Rajasthan, (2011) 11 SCC 724, this Court observed as under: 

https://indiankanoon.org/doc/1294869/
https://indiankanoon.org/doc/1294869/
https://indiankanoon.org/doc/1294869/
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“In a most celebrated case of this Court, Sharad Birdhichand Sarda v. 

State of Maharashtra, (1984) 4 SCC 116, in para 153, some cardinal 

principles regarding the appreciation of circumstantial evidence have 

been postulated. Whenever the case is based on circumstantial 

evidence the following features are required to be complied with. It 

would be beneficial to repeat the same salient features once again 

which are as under: (SCC p.185) “ 

(i) The circumstances from which the conclusion of guilt is to be 

drawn must or should be and not merely 'may be' fully established; 

(ii) The facts so established should be consistent only with the 

hypothesis of the guilt of the accused, that is to say, they should not 

be explainable on any other hypothesis except that the accused is 

guilty; 

(iii) The circumstances should be of a conclusive nature and tendency; 

(iv)They should exclude every possible hypothesis except the one to 

be proved; and 

(v) There must be a chain of evidence so complete as not to leave 

any reasonable ground for the conclusion consistent with the 

innocence of the accused and must show that in all human probability 

the act must have been done by the accused.” 

25. With regard to Section 27 of the Act, what is important is 

discovery of the material object at the disclosure of the accused but 

such disclosure alone would not automatically lead to the conclusion 

that the offence was also committed by the accused. In fact, 

thereafter, burden lies on the prosecution to establish a close link 

between discovery of the material object and its use in the 

https://indiankanoon.org/doc/1505859/
https://indiankanoon.org/doc/1505859/
https://indiankanoon.org/doc/1505859/
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commission of the offence. What is admissible under Section 27 of the 

Act is the information leading to discovery and not any opinion formed 

on it by the prosecution.” It is settled position of law that suspicion, 

however strong, cannot take the character of proof.”  

31.  A careful perusal of the whole case record as discussed herein 

before, it appears that the prosecution has categorically failed to 

adduced any direct evidence or any circumstantial evidence to infer 

the accused in any of the charge leveled against the accused persons.  

32.   The onus of proving the facts essential to the establishment of 

the charge against an accused lies upon the prosecution, and the 

evidence must be such as to exclude every reasonable doubt about 

the guilt of the accused. An accused cannot be convicted of an 

offence on the basis of conjectures or suspicion. Here in this case as 

discussed above a reasonable doubt arisen in my mind, after taking 

into consideration, the entire material before it regarding the 

complicity of the accused, so benefit of doubt given to the accused 

persons. 

 

33.   In view of the aforesaid discussion, I am bound to hold that 

the prosecution has categorically failed to prove the alleged charge 

against the accused persons beyond any reasonable doubt and as 

such the accused persons Apu Kataki, Sri Khuren @ Saren Kataki, 

Smt. Nizara Kataki and Smt. Dhaneswari Katati are acquitted on 

benefit of doubt from the charge leveled against them and set them 

at liberty forthwith.  

 
34.  The liabilities of the bailors are hereby discharged.   
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35.    Send back the GR Case record being No. 2288/12 to the 

learned committal court along with a copy of this order. 

 
Given under my Hand and Seal of this Court on this the 31st 

day of October, 2017.  

 

 

 

       

                                                              (A.K. Borah) 
                                 Sessions Judge, 
                                Sonitpur, Tezpur. 

 

Dictated and corrected by me.  

 

 

 
 (A.K. Borah) 
 Sessions Judge, 
 Sonitpur, Tezpur.     
 
 
                                                          
                                  Transcribed and Typed by me.   

   

 (R. Hazarika),Steno. 
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 A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W.1  -  Sri Kamal Borah, informant   
  P.W.2  -  Sri tarun Saikia, 
  P.W. 3 -  Sri Paresh Borah 
  P.W. 4 -  Sri Bipin Borah 
  P.W. 5 -  Sri Duleswar Borah 

  P.W. 6 -  Sri Susil Keot 
P.W. 7 -  Sri Dandadhar Kumar, I.O. 
P.W. 8 -   Dr. Biswajit Hazarika 
P.W. 9 -   Sri Someswar Dadhara. 
 

Prosecution  Exhibit 
 

  Ext.1   - FIR 
  Ext.2    - Post mortem report. 
  Ext.4  -  Sketch map  
  Ext.5   - inquest report 
  Ext.6  - Deadbody challan 
  Ext.7 - Chargesheet. 
    
 

 
     
 

                                                               (A.K. Borah) 
                                                             Sessions Judge, 
                                                             Sonitpur, Tezpur.     
 

 


